July 18, 1995

Bertrand Kobayashi, Ph.D.

Deputy Director for Conmmunity Hospitals
Department of Health

P. 0. Box 3378

Honol ul u, Hawaii 96801

Dear Dr. Kobayashi:

Re: Disclosure of Patient Medical Records In Response to O erk-
| ssued Subpoenas

This in reply to a nenorandum fromthe former Deputy
Director for Conmunity Hospitals to former Attorney GCeneral
Robert A. Marks, requesting an opinion concerning whether, under
the UniformInformation Practices Act (Mdified), chapter 92F,
Hawai i Revised Statutes ("U PA"), an agency receiving a
cl erk-issued subpoena for patient nedical records nust object to
t he subpoena, in the absence of a court order requiring the
production of the patient medical records.

Thi s opi nion request was assigned to the Ofice of
I nformation Practices ("OP") on March 21, 1995, for appropriate
action and a reply.

| SSUE PRESENTED

Whet her, under the U PA, an agency nust file witten
obj ections to a subpoena issued by the clerk of a State or
federal court requesting the production of records protected from
di scl osure by the UPA' s "clearly unwarranted invasion of
personal privacy" exception, in the absence of a court order
specifically requiring the production of such records.

BRI EF _ANSWER

No. For the reasons explained in detail bel ow, based upon
federal court decisions under the federal Freedom of |Information
Act, and an exam nation of the provisions of the U PA and forner
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chapter 92E, Hawaii Revised Statutes, it is our opinion that the
U PA and the rules of pretrial discovery are two separate and

di stinct nmechanisns for the discovery or disclosure of records.
Unlike the UPA the rules of pretrial discovery require the
production of records if relevant and not privileged. The U PA
uses an "any person" access principle, and unlike pretrial

di scovery rules, a requesting party's need for the information,

or its relevancy are wholly immterial in applying part Il of the
U PA, entitled "Freedom of Information."

Wil e the question is reasonably debatabl e, and probably
should be clarified by the Legislature, it is our opinion that
t he exceptions in section 92F-13, Hawaii Revised Statutes, do not
afford a basis to object to the discovery of records sought
pursuant to a clerk-issued subpoena, or under the rules of
pretrial discovery. Therefore, it is our opinion that the DOH
need not object to clerk-issued subpoenas requesting patient
medi cal records, unless the records are protected by privil eges
recogni zed under the Hawaii Rules of Civil Procedure, such as the
physi ci an-patient privilege, or by specific State confidentiality
statutes, or statutes that specifically recognize discovery
privileges for governnment records.

Nevert hel ess, because state and federal courts have found
that individuals have a constitutional right to privacy in the
contents of their medical records and nedical histories, we
strongly suggest that when the DOH receives a subpoena for
patient nedical records, it contact the Attorney General of the
State of Hawaii for additional guidance. Disclosure of the
patient's nmedical records without the patient's consent, or a
court order requiring disclosure, mght violate the patient's
right to privacy under the Hawaii Constitution. Finally we also
recomend that when an agency receives a clerk-issued subpoena
requesting the production of records that would be protected from
di scl osure under section 92F-13(1), Hawaii Revised Statutes, the
agency neke reasonable efforts to notify the individual affected
that the agency has received a subpoena for the individual's
records, so that the individual may seek an appropriate
protective order.

FACTS
Communi ty hospital facilities operated by the Departnent of
Health's Community Hospitals Division ("DOH') receive

approxi mately 200 subpoenas duces tecum every nonth requesting
t he production of patient nedical records.
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According to the DOH s letter requesting an opinion, in the
past, the DOH responded to subpoenas and ot her requests for
medi cal records in the sane manner as private hospitals. |If
there is no nedical rel ease presented, the DOH woul d exam ne the
records to determ ne whet her the physician-patient privilege
applied, or whether one of the exceptions to this privilege
applied. The DOH woul d then determ ne whether the requested
records were protected by specific state statutes that limts
di scl osure only pursuant to a court order, such as the statutes
dealing with nental health, H V/AIDS, substance abuse, etc. |If
t he physician-patient privilege and other statutes were found not
to apply, the DOH would conply with the subpoena and produce the
patient nedical records. |If the DOH found the physician-patient
privilege to apply, or if the records were found to be protected
by specific State statutes, the DOH woul d object to the subpoena.

The DOH was recently notified that the O P informally opined
that patient medical records are protected from public inspection
and copying by the UPA s "clearly unwarranted invasi on of
personal privacy" exception, section 92F13(1), Hawaii Revised
Statutes, and that the DOH shoul d object to any subpoena
requesting the production of a patient's nedical records.

In the DOH s letter requesting an opinion, the DOH notes
t hat because of the frequency with which the DOH receives
subpoenas for patient nedical records, it would need at |east one
addi tional deputy attorney general assigned to file objections to
subpoenas, and to respond to notions seeking orders to conpel
production of the patient nedical records.

DI SCUSSI ON
| NTRODUCTI ON

Except as provided in section 92F- 13, "each agency upon
request by any person shall nake governnent records avail able for
i nspection and copyi ng during regul ar business hours.” Haw. Rev.
Stat. § 92F-11(b) (Supp. 1992). Under the U PA, the term
"government record" means "information maintained by an agency in
witten, auditory, visual, electronic, or other physical form"
Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphasis added); Kaapu v.

Al oha Tower Dev. Corp., 74 Haw. 365, 376 n. 10 (1993).

Since the DOH is an "agency" for purposes of the UPA its
records, including patient nmedical records, are "governnent
records" subject to the U PA' s provisions.
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1. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

In adopting the U PA, the Legislature stated that "[t] he
policy of conducting governnental business as openly as possible
must be tenpered by a recognition of the right of the people to
privacy, as enbodied in section 6 and 7 of article |I of the

Constitution of the State of Hawaii." Haw. Rev. Stat. § 92-2
(Supp. 1992). The Legislature also provided that the U PA shal
be construed to pronote its underlying purposes, including to
"[b]al ance the individual's privacy interest and the public
access interest, allow ng access unless it would constitute a
clearly unwarranted invasion of personal privacy." Id.
Accordingly, under the U PA an agency is not required to

di scl ose "[g] overnnent records which, if disclosed, would
constitute a clearly unwarranted invasion of personal privacy."

Haw. Rev. Stat. § 92F-13(1) (Supp. 1992) and (Conp. 1993).

Under the U PA, the "[d]isclosure of a governnent record
shall not constitute a clearly unwarranted invasion of personal
privacy if the public interest in disclosure outweighs the
privacy interests of the individual." Haw Rev. Stat.

§ 92F-14(a) (Supp. 1992). Under this balancing test, "if a
privacy interest is not '"significant,' a scintilla of public
interest in disclosure will preclude a finding of a clearly
unwarranted i nvasi on of personal privacy." H Conf. Comm Rep.
No. 112-88, 14th Leg., 1988 Reg. Sess., Haw. H. J. 817, 818
(1988); S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg. Sess.,
Haw S.J. 689, 690 (1988). Indeed, the legislative history of the
U PA's privacy exception indicates this exception only applies if
an individual's privacy interest in a governnment record is
"significant." See id. ("[o]nce a significant privacy interest
is found, the privacy interest will be bal anced agai nst the
public interest in disclosure").

In section 92F-14(b), Hawaii Revised Statutes, the
Legi sl ature set forth exanples of records in which an individual
possesses a significant privacy interest, including
"[1]nformation relating to nedical, psychiatric, or psychol ogi cal
hi story, diagnosis, condition, treatnent or eval uation, other
than directory information while an individual is present at such
facility.” 1In balancing the public interest in disclosure
against an individual's significant privacy interest in this type
of information, it is the opinion of the OP that generally, the
di scl osure of an individual's nedical records would constitute a
clearly unwarranted i nvasion of personal privacy under the U PA
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I'11. DI SCLOSURE REQUI RED PURSUANT TO AN ORDER OF A COURT OF
COVPETENT JURI SDI CTI ON

Under section 92F-12(b)(4), Hawaii Revised Statutes, an
agency nust disclose, any provision to the contrary
notw t hstandi ng, "[g]overnnment records requested pursuant to an
order of a court."

In 1992 the O P requested the Attorney General to provide
the OP with an opinion concerning whet her subpoenas issued by
the various clerks of State and federal courts are considered an
"order of a court" for purposes of section 92F-12(b)(4), Hawaii
Revi sed Statutes. After exam ning court decisions under state
and federal statutes, including the Federal Privacy Act of 1974,

5 U S . C §552a ("Privacy Act") that permt disclosure of records
pursuant to a court order, the Attorney General opined that a

cl erk-issued subpoena is not a court order for purposes of the

U PA. After considering the legislative policies underlying the
U PA, the Attorney CGeneral stated:

As noted above, subpoenas are typically

i ssued by clerks w thout any exam nation of
t he docunents requested or of the interests
affected. Unlike court orders, subpoenas
provi de no opportunity to evaluate and wei gh
these interests. Treating a clerk-issued
subpoena as a court order would deprive al

af fected individuals and gover nnent al
agencies of any forumin which they may raise
their concerns and in which the bal anci ng
process intended by the U PA m ght occur.
Thus, consistent with the purposes and
policies underlying the U PA the |anguage
"order of a court" in Haw. Rev. Stat. § 92F-
12(b) (4) should be interpreted to exclude

cl erk-issued subpoenas. [Footnote omtted.]

Letter from Deputy Attorney General Lynn M Qaguro to Kathl een
A. Callaghan, fornmer OP Director, dated July 16, 1992 at
pages 4-5.

Accordingly, a clerk-issued subpoena for patient nedical
records maintained by the DOT is not a "court order"™ for purposes
of section 92F-12(b)(4), Hawaii Revised Statutes, which requires
di scl osure "any provision to the contrary notw thstanding."
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V. EXEMPTI ONS FROM DI SCLOSURE UNDER THE Ul PA DO NOT CREATE
COGNI ZABLE DI SCOVERY PRI VI LECGES

No Hawaii appellate court, to our know edge, has consi dered
the rel ati onship between civil discovery procedures and the Ul PA,
or for that matter, civil discovery procedures, and Hawaii's
former public records and privacy acts, section 92-52, and
chapter 92E, Hawaii Revised Statutes.

The U PA is nodel ed upon the UniformInformation Practices
Code ("Moddel Code"), drafted by the National Conference of
Comm ssioners on Uniform State Laws in 1980. An exam nation of
various portions of the commentary to the Mbdel Code denonstrates
that the Mbdel Code is a synthesis, with sone nodifications, of:

(1) the federal Freedomof Information Act, 5 U.S.C. § 552 (1988)
("FOA"), and (2) the Privacy Act. Thus, an exam nation of
federal court decisions involving the relationship between FO A
and the discovery provisions of the Federal Rules of G vil
Procedure, provide sonme guidance in resolving the question
present ed.

A FO A s Relationship to D scovery

Information that is available through the FOA is likely to
be avail abl e through di scovery, except that unlike FO A,
di scovery nechani sns i npose a rel evancy requirenent. It does not
foll ow, however, that information unavailable under FOA will be
unavail abl e through di scovery. See generally, Janice Toran
Information Disclosure in Cvil Actions: The Federal Freedom of
Information Act and the Federal D scovery Rules, 49 Geo. Wash.
Law. Rev. 843 (Aug. 1991).

For exanple, in Jupiter Painting Contracting Co. v. United
States, 87 F.R D. 593 (E.D. Pa. 1980), the court noted that when
a litigant denonstrates the relevance of the information sought,
"FO A availability should . . . defeat a claimof privilege under
Rule 26(b)(1)." The court, however, recognized the error in
assum ng that a discovery privilege necessarily follows from
exenpti on under the FO A

Wth regard to a qualified privilege, such as
governnmental privilege, FO A exenption cannot
even indirectly delimt clains of privilege
since it does not take into account the
degree of need for the information exhibited
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by the [requester] . . . only for an absolute
privilege, such as the attorney-client, where
all [parties] stand on equal footing, does
FO A consistently track the scope of
di scovery availability against the
Gover nnent .

ld. at 597.

The court in Pleasant H Il Bank v. United States, 58 F. R D
97 (WD. My. 1973), reached a simlar conclusion. 1In this tort
case, the federal governnent refused to produce certain docunents
arguing in part that production would violate the disclosure
exenptions of the FOA  The court found it unnecessary to decide
if the docunents were exenpt under the FO A, stating "even if we

posit arguendo that the . . . docunents are exenpt from
di sclosure, it does not necessarily follow that they are
privileged for purposes of civil discovery." The court

anal ogi zed the rel ati onship between the FO A and t hen proposed
Federal Rules of Evidence. The proposed Rules of Evidence
treated informati on exenpt from di scl osure under the FO A as
privileged for evidentiary purposes only upon a show ng that

di scl osure would be contrary to the public interest. The court
t her ef ore concl uded:

The di scl osure exenptions of the [FOA] were
not intended to and do not create or show by
their owm force a privilege within the
meani ng of Rule 26(b)(1) disqualifying a
Gover nment docunent from di scovery. Since
defendant relies only upon an assertion of
exenption under the [FOA], in the m staken
belief that exenption is equivalent to
privilege, and since the docunents do not
bespeak privilege on their face, we are not
now in a position to honor the claim of
privil ege.

Id. at 101; accord, Verrazano Trading Co. v. United States, 349
F. Supp. 1401, 1403 (Cust. C. 1972).

Simlarly, in Kerr v. United States District Court, 511 F. 2d
192 (9th Cr. 1975) aff"d on other grounds, 426 U S. 363 (1976),
the court rejected a defendant's claimthat certain files exenpt
fromdisclosure under the FO A were privileged from di scovery.
The court reasoned that the FO A was i napplicabl e because the
federal government was not a party to the underlying |awsuit and
that, in any event, exenptions under the FO A do not provide

OP p. Ltr. No. 95-16



Bertrand Kobayashi, Ph.D.
July 18, 1995
Page 8

evidentiary privileges fromdiscovery.

Li kewi se, in Culinary Foods, Inc. v. Raychem Corp., 150
F.RD. 122 (N.D. IIT 1993), in considering the governnent's
objection to the discovery of Occupational Safety and Health
Adm ni stration records, the court reasoned:

As a general notion, information
avai |l abl e under the FOA is likely available
t hrough di scovery. However, information
unavai l abl e under the FO A is not necessarily
unavai l abl e through the di scovery process.

As noted by Raychem the fact that the

i nformation sought is exenpt fromdisclosure
under the FO A does not necessarily nean that
the information is exenpt from di scovery.
[Ctations omtted.] Thus, the Departnent of
Labor cannot rely solely on FO A exenptions
to establish a privilege in discovery.
[Ctations omtted.] In the FOA context, a
requesting party's need for the information
isirrelevant. On the other hand, where a
qualified privilege is asserted in the

di scovery context, the litigant's need is an
inportant factor. Wether information is
privileged fromdi scovery depends on the
relative weight of the litigant's need and
the governnent's interest in confidentiality.

1d. at 125-126.

As stated in the above-cited CGeorge Washi ngton Law Revi ew
article regarding the relationship of the FOA to discovery:

Attenpts to bl ock discovery in a non-FO A
suit through the application of FO A
exenptions ignore the essential differences
bet ween the di scovery process and the FO A
request. By providing for pretrial

di scl osure of relevant information, discovery
elimnates unfair surprise, and unnecessary
delay at trial. Initially, a litigant
seeking information from an adversary need
establish only that the material is rel evant
or reasonably calculated to lead to the

di scovery of relevant information. 1In this
context, the courts have interpreted
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rel evance quite broadly. Even if the

i nformation sought is rel evant, however, the
party opposing discovery nmay legally refuse
to make the requested disclosure if the
material is privileged. Except in those rare
i nstances when the privilege is absolute, the
individual litigant's need for the
information in preparing his case is the key
factor considered by a court in ruling on a
di scovery notion. Oten the ruling rests
upon a bal ancing of the interests of the
party seeking disclosure with those of the
party opposing it.

The absence of any consideration of need
di stingui shes the FO A request fromthe
di scovery process. The FO A explicitly makes
the need of the party requesting the
information irrelevant. Thus, at least in
theory, the FO A pronotes increased
government accountability by all ow ng any
menber of the public to peruse governnent
docunents w thout denonstrating a speci al
interest in the material. On the other hand,
even the nost pressing need for disclosure
cannot overcone an applicable FO A exenption
The bal anci ng of needs and interests found
in the discovery context is not present in
FOA litigation. The courts have
consistently held that a requesting party's
rights under the FO A "are neither increased
nor decreased by reason of the fact that it
clainms an interest in [requested information]
greater than that shared by the average
menber of the public."”

Jani ce Toran, Information Disclosure in Gvil Actions: The
Federal Freedom of Information Act and the Federal Di scovery

Rul es, 49 Geo. Wash. Law. Rev. 843, 851-52 (Aug. 1991) (footnotes
omtted).

However, the federal courts have ruled that the FOA is not
totally irrelevant to the discovery process and that where
di scovery privileges are paralleled by the FO A exenptions, the
bal anci ng test weighing the litigant's need for the information
agai nst the governnent's interest in confidentiality should be
conbined with the policies underlying the FO A exenptions. See
Culinary Foods, 150 F.R D. at 126. As the court in Friedman v.
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Bache Hal sey Stuart Shields, Inc., 738 F.2d 1336, 1334 (D.C. G
1984) reasoned:

Nevert hel ess, statutory publication shelters
may have sonme application to discovery. These
protected interests reflect a congressional
judgnent that certain delineated categories of
docunents nmay contain sensitive data which
warrants a nore considered and cautious treatnent.

In the context of discovery of governnent
docunents in the course of civil litigation, the
courts nust accord proper weight to the policies
underlying these statutory protections, and to
conpare themw th the factors supporting discovery
in a particular |awsuit.

B. Privacy Act's Relationship to Discovery

In the Attorney CGeneral's opinion dated July 16, 1992, the
Attorney General correctly observed that a clerk-issued subpoena
is not the equivalent a court order, for purposes of the Privacy
Act Exenption permtting the disclosure of Privacy Act records
"pursuant to an order of a court of conpetent jurisdiction.” 5

U S.C. § 552a(b)(11).

As a general proposition, it appears that the essenti al
point of this exception is that the Privacy Act "cannot be used
to block the normal course of court proceedings, including
court-ordered discovery.” davir v. United States, 84 F.R D
512, 614 (S.D. N Y. 1979). Exenption (b)(11) of the Privacy Act
contains no standard governing the issuance of an order
aut hori zing the disclosure of otherw se protected Privacy Act
i nformati on.

However, several courts have addressed the issue with
varyi ng degrees of clarity. It has been held, for exanple, that
because the Privacy Act does not itself create a qualified
di scovery privilege, a showing of "need" is not a prerequisite to
initiating discovery or protected records. See Laxalt v.

Mcd atchy, 809 F.2d 885, 888-90 (D.C. Cr. 1987); see also
Weahkee v. Norton, 621 F.2d 1080, 1082 (10th G r. 1980) (noting
that objection to discovery of protected records "does not state
a claimof privilege"); Ford Motor Co. v. United States, 825 F
Supp. 1081, 1093 (C. Int'l Trade 1993) ("[T]he Privacy Act does
not establish a qualified discovery privilege that requires a
party seeking disclosure [under section (b)(11)] to prove that
its need for the information outwei ghs the privacy interest of
the individual to whomthe infornation relates”). Rather, the
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Laxalt and ot her cases establish that the only test for discovery
of Privacy Act records is "rel evance" under Rule 26(b)(1) of the
Federal Rules of Cvil Procedure. These cases also establish
that a protective order limting discovery is a proper procedural
device for protecting particularly sensitive Privacy Act
protected records when subsection (b)(11) court orders are
sought.

C. Pertinent U PA Provisions

An exam nation of the exceptions to the freedom of
information provisions of part Il of the U PA, al so suggests that
the U PA and the Hawaii Rules of G vil Procedure are entirely
separate nmechanisns relating to the disclosure of records. 1In

particul ar, under section 92F-13(2), Hawaii Revised Statutes, an
agency is not required to disclose:

(2) Governnment records pertaining to the
prosecution or defense of any judicial
or quasi-judicial action to which the
State or any county is or may be a
party, to the extent that such records
woul d not be di scoverabl e.

In OP Opinion Letter No. 94-12 (June 24, 1994), we observed
that this exception is simlar to section 2-103(a)(3)! of the
Model Code. The comentary to this Mddel Code section states:

Subsection (a)(3) prevents the use of
the access provisions of this Article to
evade di scovery protections available to an
agency in litigation with a third party. As
a general rule, these protections consist of
the attorney-client privilege and the attorney-
wor k product rule.

Model Code § 2-103 commentary at 15 (1980) (enphasis added).

The foregoi ng suggests that the disclosure provisions of the

'Section 2-103(a)(3) of the Mdel Code exenpts:

(3) material prepared in anticipation of
[itigation which would not be available to a
party in litigation wth the agency under the
rules of pretrial discovery for actions in the
[ desi gnate appropriate court] of this State.
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U PA were not intended to permt nenbers of the public to use the
access provisions of part Il of the U PA to evade discovery
protections avail able to an agency under pretrial discovery
rules, lending further support for the proposition that the rules
of pretrial discovery were intended to be a separate and distinct
mechani sm governi ng the di scl osure of records.

D. Hawaii's Forner Public Records and Privacy Acts

Hawaii's former "privacy act," chapter 92E, Hawaii Revi sed
St atutes, repeal ed upon the adoption of the U PA governed the
di scl osure of "personal records,” and the individual's access to,
and right to request correction or anendnent of the individual's
personal records. Under fornmer chapter 92E, Hawaii Revi sed
Statutes, its exenptions did not permt an agency to w thhold
personal records that were discoverabl e under prevailing rules of
di scovery or by subpoena:

§ 92E-13 Access to personal records by
order in judicial or admnistrative
proceedi ngs; access as authorized or required
by other law. Nothing in this chapter,
i ncl udi ng section 92E-3, shall be construed
to permt or require an agency to wthhold or
deny access to a personal record, or any
information in a personal record:

(1) Wen the agency is ordered to produce,
di scl ose, or allow access to the record or
information in the record, or when di scovery
of such record or information is allowed by
prevailing rules of discovery or by subpoena,
in any judicial or admnistrative proceeding;
or

(2) \Were any statute, admnistrative
rule, rule of court, judicial decision, or
ot her law authorizes an individual to gain
access to a personal record or to any
information in a personal record or requires
that the individual be given such access.

Haw. Rev. Stat. §92E-13 (1985) (repeal ed, Act 292, Session Laws
of Hawaii 1988) (enphases added).

E. O P s Analysis

Despite the fact that section 92E-13, Hawaii Revi sed
Statutes, was repeal ed upon the adoption of the UPA it was
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incorporated into part |1l of the UPA entitled "D sclosure of
Personal Records,"” in section 92F-28, Hawaii Revi sed Stat utes.

However, unlike former chapter 92E, Hawaii Revised Statutes,

whi ch establ i shed prohibitions on the public disclosure of an

i ndi vidual 's personal record, part Ill of the UPA is devoted
exclusively to the individual's right to inspect, copy, and
request correction or anmendnent of the individual's own personal
record,? and does not apply to the freedom of information
provisions of part Il of the U PA  Neverthel ess, the provisions
of fornmer section 92E-13, Hawaii Revised Statutes, are rel evant
to sone extent, as like the former chapter 92E, Hawaii Revi sed
Statutes® the U PA was intended to inplenment the individual's
right to privacy under sections 6 and 7 of the Constitution of

the State of Hawaii. See Haw. Rev. Stat. § 92F-2 (Supp. 1992).
As such, in the provisions of chapter 92E, Hawaii Revi sed
Statutes, the Legislature provided that despite the individual's
constitutional right to privacy, the chapter was not intended to
permt the w thhol ding of personal records that woul d be

di scoverable in any judicial or adm nistrative proceedi ng.

In contrast, unlike FO A s exenptions which permt but do
not conpel the non-disclosure of federal agency records, the QP
has opi ned that because the U PA was intended to inplenent the
individual's right to privacy under the Hawaii Constitution, an
agency nust not disclose governnent records that would constitute
a clearly unwarranted i nvasion of personal privacy under section

The U PA' s legislative history provides:

The bill will recodify major portions of Chapter 92E,
HRS, in Sections -21 to -28 except that these provisions
will belimted to handling an individual"s desire to
see his or her own record. Al other requests for
access to personal records (i.e. by others) will be
handl ed by the preceding sections of the bill. In this
way, the very inportant right to review and correct
one’s own record Is not confused with general access
questi ons.

S. Conf. Conm Rep. No. 235, 14th Leg., 1988 Reg. Sess., Haw S.J.
689, 691 (1988); H R Conf. Comm Rep. No. 112-88, Haw. H.J. 817
818 (1988) (enphases added).

%See Mehau v. Reed, 76 Hawai'i 101 (1994).
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92F-13(1), Hawaii Revised Statutes, or records that are protected
fromdisclosure by specific State statutes or by order of a
court, under section 92F-13(4), Hawaii Revised Statutes.

Furthernore, as noted in the above-cited | egal opinion from
the Attorney Ceneral, provisions of the Privacy Act, which permt
di scl osure of an individual's personal records in response to an
order of a court, do not permt disclosure of such records in
response to a subpoena unl ess the subpoena is specifically
approved by a court of conpetent jurisdiction. However, federal
court decisions establish that the Privacy Act was not intended
to establish qualified discovery privileges, and that the
standard for the issuance of court ordered di scovery under
subsection (b)(11) of the Privacy Act is "rel evance."

Based upon court decisions under the FOA, and rel evant
provi sions of the U PA and of former chapter 92E, Hawaii Revi sed
Statutes, we do not believe that the Legislature intended the
exceptions in section 92F- 13, Hawaii Revised Statutes, to create
di scovery privileges under the rules of pretrial discovery. As noted
in the above-quoted law review article, like the FOA, the U PA
enpl oys an "any person" access principle, one that does not depend
upon a showi ng of relevancy, or need, standards used by the courts to
wei gh and bal ance a party's right to discover material in the
possession of the party's adversary or third persons. Furthernore,
the Federal and Hawaii Rules of Civil Procedure contain adequate
mechani snms, such as the court's authority to fashion appropriate
protective orders, to prevent harm oppression, or annoyance of the
l[itigants and third persons.

While we concur with the Attorney CGeneral that a subpoena is
not a court order under section 92F-12(b)(2), Hawaii Revi sed
Statutes, we are also of the view that the exceptions in section
92F- 13, Hawaii Revised Statutes, do not in and of thensel ves
furnish a basis to object to a clerk-issued subpoena or other
di scovery request in a civil proceeding, or create a discovery
privilege.” Nevertheless, we reconmend that the Legislature

‘W do observe, however, that statutes other than section 92F-
13, Hawaii Revised Statutes, do create or recogni ze di scovery
privileges for certain categories of government records. See,

e.g., Haw Rev. Stat. §§ 325-101 (Supp. 1992) (AIDS/H V records);
396- 14 (1985) (occupational safety investigation records); Haw.

Rev. Stat. § 397-12 (1985) (boiler and el evator safety

investigation records); Haw. Rev. Stat. § 431:2-209(f) (Supp. 1992)
(conpl aints, investigation reports, working papers and proprietary

dat a possessed by I nsurance Conm ssioner); Haw. Rev. Stat. § 624-
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address this issue through clarifying |egislation.
V. PATI ENT' S CONSTI TUTI ONAL RI GHT TO PRI VACY | N MEDI CAL RECORDS

Wil e we have concl uded above that the exceptions in section
92F-13, Hawaii Revised Statutes, do not in and of thensel ves,
create cogni zabl e di scovery privileges, the OP is constrained to
point out that it is possible that DOH s disclosure of a
patient's nmedical records without the patient's consent, or a
court order requiring disclosure, mght violate the patient's
constitutional right to privacy under section 6 of article | of
the Constitution of the State of Hawaii .

Comm ttee of the Whole Report No. 15 noted that the right to
privacy under section 6 of article | of the Constitution of the
State of Hawaii was adopted to:

insure that privacy is treated as a
fundanental right for purposes of
constitutional analysis. Privacy as used in
this sense concerns the possible abuses in
the use of highly personal and intinate
information in the hands of governnent or
private parties but is not intended to deter
t he governnent fromthe legitimte

conpil ation and di ssem nation of data. More
inportantly, this privacy concept enconpasses
the notion that in certain highly persona
and intimte matters, the individual should
be afforded freedom of choice absent a
conpelling state interest. This right is
simlar to the privacy right discussed in
cases such as Giswld v. Connecticut, 381
U S. 479 (1965); Eisenstadt v. Baird, 405

U S. 438 (1972); Roe v. Wade, 410 U. S. 113
(1973), etc.

Comm ttee of the Whole Report No. 15, Proceedings of the
Constitutional Convention of the State of Hawaii 1988, at 1024
(enphasi s added).

To our know edge, no Hawaii court has held that a patient
has a constitutional right to privacy in the patient's nedica
records. However, our research indicates that state and federal

25.5(b) (Supp. 1992) (peer review commttee records); Act 190,
Session Laws of Hawaii 1995 (health care data di scovery).
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courts have found that individuals have a constitutional right to
privacy in the contents of their medical records, or their

medi cal histories. In Re Search Warrant (Seal ed), 810 F. 2d 67
(3rd CGr. 1987); United States v. Westinghouse Elec. Corp., 638
F.2d 570 (3rd G r. 1980); Doe v. Borough of Barrington, 729 F
Supp. 376 (D.C. MJ. 1990); Carter v. Broadl awmms Medi cal Center,
667 F. Supp. 1269 (D.C. lowa 1987); Heda v. Superior Court
(Davis), 275 Cal. Rptr. 136 (C. App. Dst. 1 1990).

Furthernore, while state and federal courts have held that
the right to privacy is not absolute, and may be outwei ghed by
the legitimate interests of another party to a |awsuit, see,
e.g., Jones v. Superior Court, 174 Cal. Rptr. 148 (1981), In Re
Search Warrant (Sealed), 810 F.2d at 71, when the DOH recelves a
subpoena seeking the production of a patient's nedical records,
it 1s possible that the DOH s disclosure of those records w thout
the patient's consent, or a court order requiring disclosure,
woul d violate the patient's right to privacy under the Hawaii
Consti tution.

Accordi ngly, when the DOH receives a subpoena seeking the
production of a patient's nedical records, and the DOH has not
been presented with the patient's witten consent to disclose the
patient's records, or a court order requiring disclosure, we
strongly recommend that the DOH consult with the Attorney General
of the State of Hawaii .

Finally, we suggest that when an agency receives a clerk-
i ssued subpoena requesting the production of an individual's
records that would be protected from di scl osure under section
92F- 13, Hawaii Revised Statutes, the agency make reasonabl e
attenpts to notify the individual affected, so that the
i ndi vi dual may seek appropriate relief fromthe court.

CONCLUSI ON

For the reasons set forth above, it is the opinion of the
O P that the exceptions to required agency disclosure in section
92F- 13, Hawaii Revised Statutes, do not furnish a basis to object
to a subpoena or discovery request under the rules of pretrial
di scovery, and that the privileges recogni zed under Hawaii Rul es
of GCivil Procedure or specific statutes other than the U PA that
create discovery privileges afford the only basis to object to
t he di scovery of governnent records sought pursuant to a subpoena
or discovery request. W neverthel ess recommend that the
Legislature clarify whether the U PA affords a basis to object to
the di scovery of records protected from di scl osure under the
Ul PA.
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We suggest that when the DOH recei ves a subpoena seeking the
production of a patient's nedical records, the DOH contact the
Attorney Ceneral of the State of Hawaii, since it is possible
t hat production of the patient's records wi thout the patient's
consent or wthout a court order requiring disclosure, m ght
violate the patient's right to privacy under the Hawai i
Consti tution.

Pl ease contact ne at 586-1404 if you should have any
gquestions regarding this matter.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Moya T. Davenport G ay
Di rector

HRJ: sc
c: Heidi R an
Deputy Attorney Ceneral

OP p. Ltr. No. 95-16



